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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Mango’s Tropical Cafe, Inc., Cancellation No.: 92055269
Petitioner, Registration No.: 3,328,822
Mark: TANGO MANGO
V. Registration Date: November 6, 2007
Tango Mango, LLC,
Registrant.

PETITIONER’S NOTICE OF FILING

Petitioner Mango’s Tropical Cafe, Inc., by and through undersigned counsel,
hereby refiles its Motion for Summary Judgment (Doc. No. 24, filed October 22, 2013),
with Registrant Tango Mango, LLC’s confidential responses to Interrogatory No. 4

(which are part of Exhibit D to the Motion for Summary Judgment) redacted.

Date: November 21, 2013 Respectfully submitted,

FRIEDLAND VINING, P.A.

_/s/Jaime Rich Vining
By: David K. Friedland
Florida Bar No. 833479
Jaime Vining
Florida Bar No. 30932
1500 San Remo Avenue, Suite 200
Coral Gables, Florida 33146
(305) 777-1720 telephone
e-mail: dkf@friedlandvining.com
e-mail: JRV@friedlandvining.com

Counsel for Petitioner Mango’s Tropical
Cafe, Inc.
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CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that the foregoing NOTICE OF FILING was served upon
the Registrant by delivering true and correct electronic copies of same to Registrant
through its counsel on November 21, 2013 as follows:

Rebecca J. Stempien Coyle
Levy & Grandinetti

P.O. Box 18385
Washington, D.C. 20036
mail@levygrandinetti.com

/s/Jaime Rich Vining
Jaime Rich Vining
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Mango’s Tropical Cafe, LLC f/k/a Cancellation No.: 92055269
Mango's Tropical Cafe, Inc.l, Registration No.: 3,328,822
Petitioner, Mark: TANGO MANGO
Registration Date: November 6, 2007
N
Tango Mango, LLC,

Registrant.

PETITIONER’S MOTION FOR SUMMARY JUDGMENT
AND MEMORANDUM OF LAW IN SUPPORT THEREOF

Pursuant to Rule 2.127, Trademark Rules of Practice, and Rule 56, Fed.R.Civ.P.,
Petitioner Mango’s Tropical Cafe, Inc., (hereinafter “Petitioner”), hereby moves for summary
judgment on the following issues: (1) that Registrant Tango Mango, LLC (hereinafter
“Registrant”), a non-existent entity, through its various assignments to and from other entities,
abandoned the TANGO MANGO mark (hereinafter the “Registrant’s Mark™); and (2) that a
likelihood of confusion exists between Petitioner’s family of MANGO’S trademarks (hereinafter
the “MANGO’S Marks”), on the one hand, and Registrant’s Mark, on the other. As discussed
herein, Petitioner respectfully submits that its Motion for Summary Judgment should be
GRANTED.

L FACTUAL BACKGROUND

A. Mango’s and the MANGO’S Marks

"In February 2013, the form of Petitioner's entity changed from a corporation to a limited liability
company. This change was previously recorded with the Assignment Branch of the United States Patent
& Trademark Office ("USPTQO") in connection with all of Petitioner's registered marks, including those
asserted in this proceeding, at Reel 5112, Frame 0088. Petitioner respectfully requests that, pursuant to
the provisions of TBMP §512.02, the Board change the title of this proceeding to reflect this change.
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Petitioner owns and operates Mango’s Tropical Cafe, a renowned South Beach restaurant
and nightclub which has been in continuous operation for over 20 years. See Declaration of
Joshua Wallack, 3, attached hereto as Exhibit A. Petitioner offers a Caribbean atmosphere
filled with reggae music, salsa dancing and gourmet cuisine. Jd. In connection with its operation
of its restaurant and nightclub, Petitioner utilizes the MANGO’S Marks. Petitioner owns, inter

alia, the following United States Trademark Registrations for the MANGO’S Marks:

MANGO’S (word mark) Registration No. 4,190,731 | Nightclub services, in
International Class 41;
Restaurant and bar services, in
International Class 43

MANGO’S TROPICAL Registration No. 4,224,643 Nightclub services, in
CAFE (word mark) International Class 41;
Restaurant and bar services, in
International Class 43

Registration No. 3,284,057 | Restaurant and bar services, in
International Class 42

Registration No. 3,108,906 | Restaurant and bar services, in
International Class 43

Registration No. 3,700,648 | Clothing, namely, infant's and
children's  underwear and
bodysuits, t-shirts, sweatshirts,
pants, sweatpants, shorts, tank-
tops, halter tops, hats, jackets,
shirts and sleepwear, in
International Class 25
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Registration No. 3,512,984

Prepackaged foods, namely,
entrees consisting primarily of
poultry, in International Class
29; Computer services,
namely, providing a website
featuring entertainment
information via a global
computer network, namely,
concert information, nightlife
information, and entertainment
information about music,
singing,  dancing,  music
videos, in International Class
41

Registration No. 3,649,192

Metal key chains, in
International Class 6; Postcards,
greeting cards, calendars and
pens, in International Class 16;
Towels, in International Class
24; Bottled drinking water, in
International Class 32; smoker's
articles, namely, cigars, cigar
cutters, cigarette lighters not of
precious metal, and cigar boxes
of non-precious metal, in
International Class 34

True and correct copies of the registration certificates and status information for the MANGO’S

Marks are attached as Composite Exhibit B. The trademark registrations identified above for the

MANGO’S Marks are all valid, subsisting, and in full force and effect. Moreover, certain of the

registrations identified in Exhibit B, specifically Registrations No. 3,284,057 and 3,108,906,

have become incontestable by virtue of Petitioner's long and continuous use of the marks, and

also by virtue of Petitioner having submitted (and the USPTO having accepted) the requisite

affidavits pursuant to the provisions of 15 U.S.C. § 1065. These registrations therefore constitute

conclusive evidence of (a) the validity of the marks shown therein, (b) the registration of said

3
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marks, (c) Petitioner’s ownership of said marks, and (d) Petitioner’s exclusive right to use said
marks in commerce in connection with the goods and services specified therein.

Petitioner displays the MANGO’S Marks prominently on all business signage, menus,
clothing items, pre-packaged food products, music and other memorabilia products, a practice
Petitioner has followed since commencing operation of MANGO’S TROPICAL CAFE in 1991.
Exhibit A, § 5. Petitioner also operates its website located, at www.mangos.com and
www.mangostropicalcafe.com, and has done so since at least 2000. 1d., § 6. The website
maintained at the addresses identified by these domain names incorporates Petitioner’s
longstanding and well-known MANGO’S Marks. Id. As a result of Petitioner's extensive and
continuous use, the MANGO’S Marks are extremely strong and have garnered widespread
international recognition with the consuming public. Id., § 7.

Consumers recognize the MANGO’S Marks as identifying Petitioner’s stellar Latin and
Caribbean-inspired cuisine and related entertainment services. Id., § 8. From the outset of its
opening of Petitioner's MANGO’S TROPICAL CAFE restaurant and nightclub in 1991,
Petitioner has continuously expended substantial funds in connection with marketing, advertising
and promoting its goods and services under the MANGO’S Marks in a variety of media,
including without limitation print and electronic media. /d., 9. Moreover, due to the
substantial success of Petitioner’s restaurant and bar services, Petitioner's establishment has
received extensive unsolicited publicity and media coverage, including appearances on
nationally broadcast programming, articles in various domestic and international magazines and
newspapers, and on tourism websites. Id. Petitioner’s live music and continuous choreographed

dance shows entertain over a million people each year and have been televised on ABC, CBS,
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Travel Channel, The E! Channel, MTV, the Oxygen Network, ESPN, The Food Network and
literally hundreds of cable stations all over the world. Id., § 10. The fame and notoriety that the
MANGO’S Marks have garnered as a result of their use in connection with Petitioner’s bar and
restaurant is also demonstrated through its vast celebrity clientele. Celebrity actors, athletes, and
other distinguished professionals who have attended (and hosted) events at Mango’s include Bill
Gates, Tom Brady, Harrison Ford, Steve Jobs, Tom Cruise, Brad Pitt and Madonna. /d., § 11.
Indeed, over the past 20 years, Mango’s has become one of South Florida’s premier dining and
nightlife establishments by virtue of its high quality services and the MANGO’S Marks. Id., §
12. Additionally, Petitioner's establishment has been ranked among the Top 15 revenue-
producing nightclub venues nationally for 2012-13, and in 2012 was one of only 3 nightclubs
located outside of Las Vegas to be ranked in the Top 10. [Exhibit C].

B. Registrant and TANGO MANGO
Registrant purportedly owns United States Trademark Registration No. 3,328,822 (the

‘822 Registration) for Registrant’s Mark in connection with “Carry-out restaurants; Restaurant
services; Restaurants; Take-out restaurant services,” in International Class 43. First Amended
Petition to Cancel ("Petition™), § 4; Answer to First Amended Petition to Cancel ("Answer"), § 4.
Registrant is an entity that, according to the records of the Massachusetts Secretary of State, does
not exist and has never existed. Notwithstanding its non-existence, Registrant maintains the
position that it is the proper owner of the ‘822 Registration. Registrant allegedly acquired the
*822 Registration from Knightspin, LLC ("Knightspin"), an unrelated third party, via a nunc pro
tunc assignment (effective September 20, 2010) on April 30, 2012. Registrant’s Supplemental

Responses to Petitioner’s First Set of Interrogatories (“Registrant’s Supp. Resp. to First ROGS”),
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attached hereto as Exhibit D, No. 9; Petition, § 13; Answer, § 13. According to the USPTO
assignment records, an entity identified as “Tango Mango, LLC” purportedly assigned its entire
interest in the ‘822 Registration to Knightspin on September 24, 2007. Petition, § 12; Answer,
12. The application to register Registrant’s Mark (which subsequently matured into the ‘822
Registration) was filed on February 23, 2007, in the name of “Tango Mango, INC.,” a
Massachusetts corporation that was dissolved on May 31, 2007 and subsequently revived on July
2,2007. Petition, 9§ 11; Answer, § 11.

Registrant allegedly operates a restaurant in connection with Registrant’s Mark.
Registrant’s Objections and Responses to Petitioner’s First Request for Admissions
(“Registrant’s Resp. to First RFA”), attached hereto as Exhibit E, No. 5). In addition, Registrant
claims that it publishes a website on the Internet that includes Registrant’s Mark and advertises
and promotes its restaurant services via the Internet and social media. Registrant’s Resp. to First
RFA, Nos. 19-21,

II. THE LEGAL STANDARD FOR SUMMARY JUDGMENT

Summary judgment under Rule 56, Fed.R.Civ.P., is appropriate if the evidence in the
case indicates that “there is no genuine issue as to any material fact and that the moving party is
entitled to summary judgment as a matter of law.” Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 247 (1986). The moving party bears the burden of demonstrating the absence of all genuine
issues of material fact. However, “the mere existence of some alleged factual dispute between
the parties will not defeat an otherwise properly supported motion for summary judgment; the
requirement is that there be no issue of material fact.” Anderson, 477 U.S. at 248 (emphasis

added). An issue is material when its resolution would affect the outcome of the proceeding
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under governing law. Id. “The burden on the moving party may be discharged by ‘showing’ -
that is, pointing out to the district court - that there is an absence of evidence to support the non-
moving party’s case.” Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986).

The United States Patent and Trademark Office Trademark Trial and Appeal Board
(“TTAB”) has stated that

[tThe purpose of summary judgment is one of judicial economy, that is, to save the time

and expense of a useless trial where no genuine issue of material fact remains and more

evidence than is already available in connection with the summary judgment motion
could not reasonably be expected to change the result.
The John W. Carson Foundation v. Toilets.com, Inc., 94 U.S.P.Q. 2d 1942, 1953 (TTAB 2010),
citing Pure Gold, Inc. v. Syntex (U.S.4.), Inc., 222 U.Q.P.Q. 741, 743 (Fed. Circ. 1984)
(emphasis added).

The issues of abandonment and likelihood of confusion may properly be decided on a
motion for summary judgment. Octocom Systems, Inc. v. Houston Computer Services, Inc., 918
F.2d 937 (Fed. Cir. 1990)(affirming the Board’s decision to decision granting summary
judgment because appellant’s trademarks so resembled appellee’s previously-used and registered
trademark as to be likely to cause confusion); Gray v. Daffy Dan's Bargaintown, 823 F.2d 522
(Fed. Cir. 1987)(summary judgment affirmed); MacNeil Auto. Prods. v. Harris, 2011 TTAB
LEXIS 274 (TTAB Sept. 2, 2011)(granting summary judgment on the ground of likelihood of

confusion); Cabelas.com, Inc. v. Dakota Industries, Inc., 2008 WL 4674618, *1 (TTAB Sept. 26,

2008); Acosta v. Barmar, LLC, 2006 TTAB LEXIS 799 (TTAB Nov. 30, 2006).
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III. THE LEGAL STANDARD FOR CANCELLATION OF A REGISTERED
TRADEMARK

The party seeking cancellation or the party opposing registration of a mark must prove
two elements: (1) that it has standing; and (2) that there are valid grounds for canceling a
registration or refusing registration in an opposition proceeding. See Lipton Industries, Inc. v.
Ralston Purina Co., 670 F.2d 1024, 213 U.S.P.Q. 185 (C.C.P.A. 1982); Cunningham v. Laser
Golf Corp., 222 F.3d 943, 951, 55 U.S.P.Q.2d 1842 (Fed. Circ. 2000); Herbko Intern. v. Koppa
Books, Inc., 308 F.3d 1156, 64 U.S.P.Q2d 1375 (Fed. Cir. 2002).

IV. PETITIONER HAS STANDING
Petitioner has standing to seek cancellation of the ‘822 Registration because Petitioner

has (1) a “real interest” in the proceedings; and (2) a reasonable basis for the belief that
Petitioner will suffer damage if the ‘822 Registration is permitted to continue. Rifchie v.
Simpson, 50 USPQ2d 1023, 1025-26 (Fed. Cir. 1999). Petitioner has made the registration of the
MANGO?’S Marks of record in this proceeding and has presented substantial evidence of its use
of the MANGO’S Marks in connection with services identical to those identified in the ‘822
Registration. The similarity of the marks and services support a reasonable basis for Petitioner’s
claims of likelihood of confusion and Petitioner’s real interest in seeking cancellation of the ‘822
Registration to prevent damage to the MANGO’S Marks, their goodwill and Petitioner’s
reputation. Petitioner has demonstrated a legitimate personal interest as well as a reasonable
basis for its belief that it will be damaged by the continued existence of the '822 Registration.
Ritchie, 50 USPQ2d at 1023.

V. PETITIONER IS ENTITLED TO SUMMARY JUDGMENT ON THE
ISSUE OF LIKELIHOOD OF CONFUSION

8
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Under Section 2(d) of the Lanham Act, 15 U.S.C. 1052(d), registration should be denied
and cancellation of a mark is appropriate when the mark is confusingly similar to another mark
(i) registered in the Patent and Trademark Office, or (ii) previously used in the United States and
not abandoned. See also Section 14 of the Lanham Act, 15 U.S.C. 1064.

A. PETITIONER HAS PRIORITY
Section 7(c) of the Lanham Act, 15 U.S.C. 1057(c), confers a right of priority nationwide

relating to the goods and services specified in a trademark registration. Priority may be
established through ownership of a prior registration, actual use, or through use analogous to
trademark use. See 15 U.S.C. 1052(d); T.4.B. Systems v. PacTel Teletrac, 77 ¥.3d 1372, 37
U.S.P.Q.2d 1879 (Fed. Cir. 1996).

Certain of the MANGO’S Marks have been continuously used since at least as early as
March 1991. See Exhibit B. Petitioner’s first use date (and trademark application filing dates)
precede Registrant’s alleged first use date (and trademark application filing date). Petitioner
therefore has priority of use of the MANGO’S Marks.

B. THE BOARD MUST CONSIDER THE DU PONT FACTORS IN
DETERMINING WHETHER MARKS ARE LIKELY TO BE
CONFUSED.

“The issue of likelihood of confusion is the ultimate conclusion of law to be decided by
the court...” Giant Food, Inc. v. Nation’s Foodservice, Inc., 710 F.2d 1565, 1569 (Fed. Cir.
1983); see also Sweats Fashions Inc. v. Pannill Knitting Co. Inc., 833 F.2d 1560, 4 U.S.P.Q.2d
1793 (Fed. Cir. 1987). “Further, in determining the issue of likelihood of confusion, and hence
whether there is any genuine issue of material fact relating to that ultimate legal question, [the

TTAB] must consider those of the thirteen evidentiary factors listed in In re E.I. DuPont de

Nemours & Co., 476 F.2d 1357 (CCPA 1973), which are of record and pertinent to the case in

9
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question.” The thirteen Du Pont factors are as follows: (1) similarity or dissimilarity of the
marks in their entireties as to appearance, sound, connotation and commercial impression; (2)
similarity or dissimilarity and nature of the goods or services as described in an application or
registration or in connection with which a prior mark is in use; (3) similarity or dissimilarity of
established, likely-to-continue trade channels; (4) the conditions under which and buyers to
whom sales are made, i.e. “impulse” vs. careful, sophisticated purchasing; (5) fame of the prior
mark; (6) number and nature of similar marks in use on similar goods; (7) nature and extent of
any actual confusion; (8) length of time during and conditions under which there has been
concurrent use without evidence of actual confusion; (9) the variety of goods on which a mark is
or is not used; (10) the market interface between applicant and the owner of a prior mark; (11)
the extent to which applicant has a right to exclude others from use of its mark on its goods; (12)
the extent of potential confusion, i.e., whether de minimis or substantial; and (13) any other
established fact probative of the effect of use. Du Pont, supra, at 1361. Du Pont also
recognized, however, that when determining likelihood of confusion, “each case must be decided
on its own facts . . .” and that “each [of these thirteen elements] may from case to case play a
dominant role.” Id.

The Lanham Act provides that a mark which “consists of or comprises a mark which so
resembles a mark registered in the Patent and Trademark Office...as to be likely when used on or
in connection with the goods and services of the application, to cause confusion, or to cause
mistake, or to deceive” shall not be registered or permitted to continue to be registered. 15
U.S.C. 1052(d). To determine whether the registration of Registrant’s Mark will give rise to

confusion, mistake or deception, the Board should analyze any of the applicable thirteen (13)
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factors set forth in In re E.I. DuPont de Nemours & Co., supra, “focusing on whether the
purchasing public would mistakenly assume that the respective services originate from the same
source as, or are associated with” Petitioner’s services. In re Majestic Distilling Co., 65
U.S.P.Q.2d 1201, 1203 (Fed. Cir. 2003).

As detailed in the below discussion of certain of the DuPont factors, the record
conclusively establishes that Registrant’s Mark is likely to cause confusion, mistake or deception
with the MANGO?’S Marks when offered or used in connection with the parties' respective
services. Wet Seal Inc. v. FD Mgmt. Inc., 82 U.S.P.Q.2d 1629, 1638 (TTAB 2007)(similarity of
marks and goods and services are “key considerations)(citing Federated Foods, Inc. v. Fort
Howard Paper Co., 192 U.S.P.Q. 24 (C.C.P.A. 1976).

1) The Marks are Similar in Appearance, Sound, Commercial Impression

and Meaning

With respect to the similarity of the marks, the Board looks to the marks in their entireties
and to their appearance, sound, connotation, and commercial impression. In re E.I. du Pont de
Nemours & Co., supra. The test is not whether the marks can be distinguished when subjected to
a side-by-side comparison, but rather whether the marks are sufficiently similar in terms of their
overall commercial impression so that confusion as to the source of the services offered under
the marks is likely to result. See San Fernando Electric Mfg. Co. v. JFD Electronics Components
Corporation, 565 F.2d 683, 196 USPQ 1, 3 (CCPA 1977). In determining the question of
likelihood of confusion, it is appropriate to give greater weight to the important or “dominant”
portion of a composite mark because the dominant portion makes the greatest impression on the

ordinary buyer. McCarthy on Trademarks and Unfair Competition, (2007 ed.), §23:42

(hereinafter “McCarthy”). “When marks would appear on virtually identical goods or services,

11

FRIEDLAND VINING, P.A. ¢ 1500 San Remo Ave., Suite 200, Coral Gables, Florida 33146 °
(305) 777-1720 * (305) 456-4922 telecopier



the degree of similarity necessary to support a conclusion of likely confusion declines.” Century
21 Real Estate Corp. v. Century Life of America, 970 F.2d 874, 877,23 U.S.P.Q.2d 1698, 1700
(Fed. Cir. 1992)(citations omitted); In re Smith and Mehaffey, 21 U.S.P.Q.2d 1531, 1532 (TTAB
1994).

In the instant proceeding, Registrant has appropriated by far the most distinctive and
substantial portion of the MANGO’S Marks to identify its restaurant services. The dominant
component of Registrant’s Mark is the term “MANGO.” See In re Dixie Restaurants Inc., 105
F.3d 1405, 41 U.S.P.Q2d 1531 (Fed. Cir. 1997); In re National Data Corp., 753 F.2d 1056, 224
USPQ 749 (Fed. Cir. 1985). The identity between the dominant portion of the marks is especially
important in the restaurant industry “because restaurants are often recommended by word of
mouth and referred to orally.” Dixie, 105 F.3d at 1407; see also In re Heartland Design Assocs.,
LLC, 2009 TTAB LEXIS 34 (TTAB Jan. 13, 2009)(“Moreover, restaurants are often
recommended by word of mouth. Thus, a consumer may know of CHEF GEOFF'S restaurant,
but not know or remember the spelling.”). “[Clompanies are frequently called by shortened
names, such as Penney's for J.C. Penney's, Sears for Sears and Roebuck (even before it officially
changed its name to Sears alone), Ward's for Montgomery Ward's, and Bloomies for
Bloomingdales.” Marshall Field & Co. v. Mrs. Field's Cookies, 25 USPQ2d 1321, 1333 (TTAB
1992). Based on the shared dominant portion of the marks, the MANGO’S Marks and
Registrant’s Mark are similar phonetically. Registrant’s use of “MANGO MANGO’S”
erroneously suggests an affiliation with Petitioner.

With respect to the remaining portions of the marks, Registrant’s use of the term

“TANGO” suggests the passionate Latin dance. This similar connotation and commercial

12

FRIEDLAND VINING, P.A. « 1500 San Remo Ave., Suite 200, Coral Gables, Florida 33146 »
(305) 777-1720 « (305) 456-4922 telecopier



impression associated with the parties’ marks indicates a likelihood of public confusion.
Consumers are likely to view the marks as variations of each other. Registrant’s use of the term
“TANGO” does not serve to distinguish the marks.

Considering the marks in their entireties, it is readily apparent that Registrant’s business
name combines elements of the MANGO’S Marks such that the restaurant services appear to
emanate from the same source or origin. As noted below, both the MANGO’S Marks and
Registrant’s Mark are used in connection with legally identical services and thus the similarity
necessary to support a finding of likelihood of confusion is substantially lessened. Under this
lessened standard, the shared use of “MANGO” is more than sufficient to support a finding of
likelihood of confusion. For the foregoing reasons, Registrant’s MM Mark is confusingly similar
to the MANGO’S Marks. This factor overwhelmingly weighs in favor of Petitioner.

2) The Parties’ Respective Services are Identical
The Board must consider the “goods [and services] named in the [registration] and in

[petitioner’s] registration.” CBS Inc. v. Morrow, 708 F.2d 1579, 1581, 218 U.S.P.Q. 198 (Fed.
Cir. 1983); see also Hewlett-Packard Co. v. Packard Press Inc., 281 F.3d 1261, 62 U.S.P.Q.2d
1001 (Fed. Cir. 2002). There is no dispute that Petitioner and Registrant (purportedly) offer
restaurant services that specialize in Mexican and Latin-style cuisine. The registrations for the
MANGO?’S Marks and the ‘822 Registration both identify “restaurant services.” Thus, for the
purposes of the determination of a likelihood of confusion, the services are legally identical. See
Anthony's Pizza & Pasta Int'l, Inc. v. Anthony's Pizza Holding Co., 2009 TTAB LEXIS 718, 24-
26 (TTAB Nov. 10, 2009)(“The services are legally identical. Defendant has registered its mark

and is seeking to register its word and design marks for "restaurant services, namely, eat-in and
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take-out coal oven pizza and other items" and plaintiff has registered its marks for restaurant
services.”).

That the services of the parties are identical or closely related is relevant to the Board’s
analysis of the marks because, as noted above, the greater the degree of similarity in the services,
the lesser the degree of similarity between the marks that is required to support a finding that a
likelihood of confusion exists. See Century 21, 970 F.2d at 877. Given that the parties’ respective
services are identical, this factor favors Petitioner.

3) The Marks are Used in Connection With Services That Travel in Identical

Trade Channels

Because the services identified in the registrations are legally identical, the Board must
presume that the channels of trade and classes of purchasers are the same. See Genesco Inc. v.
Martz, 66 USPQ2d 1260, 1268 (TTAB 2003) ("Given the in-part identical and in-part related
nature of the parties' goods, and the lack of any restrictions in the identifications thereof as to
trade channels and purchasers, these clothing items could be offered and sold to the same classes
of purchasers through the same channels of trade"); Mehaffey, 31 USPQ2d at 1532 ("Because the
goods are legally identical, they must be presumed to travel in the same channels of trade, and be
sold to the same class of purchasers").

Accordingly, the trade channels must be construed to include single location restaurants,

both formal and casual, as well as outlets in food courts or other locations in which

multiple purveyors of restaurant services are present. And as a result, we must consider
the classes of customers to include all members of the general public, including those in
search of formal dining options, and those seeking more casual options.
Fogo De Chao Churrascaria (Holdings) LLP v. Fogo E Brasa, L.L.C., 2009 TTAB LEXIS 283,
*9.10 (TTAB Apr. 20, 2009); see also Satek, Inc. v. B.C. Pizza, Inc., 2010 TTAB LEXIS 430

(TTAB Nov. 30, 2010)(“Considering the channels of trade and classes of purchasers, because the
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services are identical and there are no limitations as to channels of trade or classes of purchasers
in either the application or opposer's registration, we must presume that applicant's and opposet's
respective restaurant services will be offered in the same channels of trade and will be used by
the same classes of purchasers.”)(citations omitted). Thus, the parties’ identical trade channels
favors a finding of likelihood of confusion.

4) Consumers of Restaurant Services are not Particularly Sophisticated
With respect to the issue of the conditions under which and buyers to whom sales are

made, the Board has recently determined that consumers of restaurant services are not
particularly sophisticated:
Inasmuch as restaurant services encompass the sale of inexpensive foods..., and
inasmuch as restaurant services are a type of service widely and commonly used by many
consumers, we construe the services of both parties to be available to the same class of
consumers, namely, any member of the general public looking for a restaurant meal,
whether of the eat-in or carry-out kind. These are not typically services in connection
with which consumers exercise a high degree of care in making their purchasing
decisions. Under these circumstances, consumers are held to a lesser standard of
purchasing care and thus are considered more likely to be confused as to the source of
the services.
Papa-n-Son's, LLC v. Pie Town Pizza, Inc., 2009 TTAB LEXIS 427, *12 (TTAB June 2, 2009),
citing Recot Inc. v. M.C. Becton, 214 F.3d 1322, 1329, 54 USPQ2d 1894, 1899 (Fed. Cir.
2000)(emphasis added). This is especially true where, as here, there are no limitations as to
channels of trade or classes of purchasers in any of the registrations at issue. See Fogo, 2009
TTAB LEXIS 283 at *11 (“[A]pplicant’s argument that the restaurant services are not fast food
restaurants and that the atmosphere and actual cost of the services results in consumers

exercising care in selecting a restaurant is legally irrelevant.”). A review of the parties’

respective menus further establishes a similar relatively low price point for the restaurant
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services offered allegedly by Registrant and Petitioner. As such, this factor favors Petitioner and
a finding of likelihood of confusion.

S) Fame of the MANGO’S Marks
As set forth in Exhibit A, Petitioner owns and operates Mango’s Tropical Cafe, a

renowned South Beach restaurant and nightclub, which has been in business continuously for
over twenty years. Petitioner has prominently displayed the MANGO’S Marks on all business
signage, menus, clothing items, pre-packaged food products, music, and other memorabilia since
opening its South Beach establishment in 1991. Petitioner’s 20 years of uninterrupted use of the
MANGOQO’S Marks has resulted in tens of millions of dollars in sales and customers. In fact,
according to Restaurant & Industry Magazine, Petitioner is the highest grossing independently
held restaurant and nightclub in the United States and also the largest seller of Corona beer in
Florida. Petitioner has extended substantial funds in advertising and marketing, and as a result of
the establishment’s success, it has received extensive unsolicited publicity and media coverage.
Based on Petitioner’s extensive and continuous use and successful advertising and promotional
efforts, the MANGO’S Marks are extremely well-known, distinctive, and famous and have
gamered widespread international recognition with the consuming public. This factor should
weigh heavily in favor of finding a likelihood of confusion.

6) The Number and Nature of Similar Marks Used on Similar Goods and
Services are Insufficient to Prevent a Finding That Consumers are Likely
to be Confused

The existence of third-party registrations or uses in commerce of other marks cannot

support nor permit the registration of a mark that is so similar to a previously registered mark as

to create a likelihood of confusion, or to cause mistake or to deceive. See AMF Inc. v. American

Leisure Products, Inc., 474 F.2d 1403, 177 U.S.P.Q. 268 (C.C.P.A. 1973); Arby’s Inc. v. Abby’s
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Pizza Inns, 205 U.S.P.Q. 762 (TTAB 1980). Where there is a likelihood of confusion, the inquiry
is ended whether the mark is weak or strong. Conde Nast Publications, Inc. v. Miss Quality, Inc.,
507 F.2d 1404, 184 U.S.P.Q. 422 (C.C.P.A. 1975).

Petitioner anticipates that Registrant will point to the existence of other third party
registrations containing the term MANGO in connection with restaurant services. A search of the
Trademark Office’s electronic records disclosed twenty-one (21) live registrations and pending
applications for marks containing the term MANGO (or derivatives thereof) in connection with
restaurant services in Class 43. A true and correct copy of these search results from TESS is
attached as Exhibit F. Of these results, Petitioner owns four (4) registrations for MANGO’S,
MANGO’S TROPICAL CAFE, and MANGO’S MAMBO BAR and one (i.e. the ‘822
Registration) is owned by Registrant. With respect to the remaining sixteen citations, Petitioner
has sought cancellation, is opposing the pending application(s), has entered into a coexistence
agreement with the registrant and/or is presently investigating the current use of these marks. For
example, Petitioner has initiated the following trademark cancellation and opposition
proceedings:

* Mango’s Tropical Cafe, Inc. v. Bella Italian Foods, Inc., Proceeding No.

92032775 (October 3, 2001);

*  Mango’s Tropical Cafe, Inc. v. W J Phelan, Inc., Proceeding No. 92032488
(October 3, 2001);

*  Mango’s Tropical Cafe, Inc. v. Multi-Culture Food Inc., Proceeding No.
91165693 (June 28, 2005);

e Mango’s Tropical Cafe, Inc. v. Borrego, Proceeding No. 92055164 (February 13,
2012);

*  Mango’s Tropical Cafe, Inc. v. Salem, Proceeding Nos. 92055309 and 92055284
(March 3, 2012);

* Mango’s Tropical Cafe, Inc. v. The Mango Room, LLC, Proceeding No.
92055281 (March 3, 2012);
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*  Mango’s Tropical Cafe, Inc. v. Paradise Restaurant Group, Inc. Of St. Augustine,
Proceeding No. 92055268 (March 3, 2012);
* Mango’s Tropical Cafe, Inc. v. Arga Operadora, S.A. de C.V., Proceeding No.
91208672 (January 2, 2013).
While it is widely accepted that a trademark owner is not obligated to “police every conceivable
related use...in order to protect a definable area of primary importance,” Petitioner has taken
affirmative steps, as demonstrated above, to enforce the MANGO’S Marks. See McCarthy
§17:17 (citations omitted); see also Engineered Mechanical Services, Inc. v. Applied Mechanical
Technology, Inc., 584 F. Supp. 1149, 223 U.S.P.Q. 324 (M.D. La. 1984)(to maintain the strength
of a mark, it is not necessary that the trademark owner act against every infringing use; “The
owner of a mark is not required to constantly monitor every nook and cranny of the entire nation
and to fire both barrels of his shotgun instantly upon spotting a possible infringer. ...
[D]efendants have not proved that because of the lack of efforts by plaintiffs in “policing” use of
the mark, that [the mark] has become so diluted by widespread use by others that it has lost its
distinctiveness.”).
The instant facts are virtually identical to those addressed in Anthony's, supra, 2009

TTAB LEXIS 718 at *24-26, in which the Board granted cancellation of a registration for
Anthony’s Coal-Fired Pizza on the basis of priority of use and likelihood of confusion with the
mark Anthony’s Pizza & Pasta for restaurant services. Id. The registrant argued that the name
“Anthony’s” was weak as applied to restaurant services “because it suggests a New York style
Italian restaurant.” Id. at *21. In support thereof, the registrant submitted fifteen third party

registrations incorporated the name “Anthony’s” (as well as various registrations incorporating

the name “Tony’s” and “Antonio”) for restaurant services and electronic versions of telephone

18

FRIEDLAND VINING, P.A. ¢ 1500 San Remo Ave., Suite 200, Coral Gables, Florida 33146 »
(305) 777-1720 » (305) 456-4922 telecopier



L

directories for “numerous restaurants listed under variations of the name “Anthony’s” in cities
located throughout the United States.” Id. at ¥22-24. Based on this evidence, the Board
determined that “a mark comprising, in whole or in part, the name ‘Anthony’s’ in connection
with restaurant services should be given a restricted scope of protection.” Id. at *25.
Notwithstanding this “restricted scope of protection,” and despite the existence of “third-party
registrations and telephone listings show[ing] that the name ‘Anthony’s’ has been extensively
adopted, registered and used as a trademark for restaurant services,” the Board concluded that
“the similarity of the marks and the identity of the services, channels of trade and classes of
consumers weigh in favor of finding there is a likelihood of confusion.” Id. at *42-43.
"[L]ikelihood of confusion is to be avoided, as much between 'weak' marks as between 'strong'
marks, or as between a 'weak' and 'strong' mark." Id., citing King Candy Co. v. Eunice King's
Kitchen, Inc., 496 F.2d 1400, 1401 (C.C.P.A. 1974). As a result, the Board cancelled the
registrant’s trademark registration, holding that:
[t]he evidence of third-party registration and use of ANTHONY'S, although one factor

(and a significant one under the facts in this case) to be considered, does not persuade us

of a different result, because we believe that this factor is outweighed by the other

factors. Accordingly, we conclude that there is a likelihood of confusion.
Anthony's, supra, 2009 TTAB LEXIS 718 at *43-44. The result should be no different in this
case. The similarity of the MANGO’S Marks and Registrant’s Mark and the identity of the
services, channels of trade and classes of consumers outweigh any purported third party use of

the term “MANGO.”

7) The Advertising Media Employed by the Parties is Similar
Where parties are direct competitors in an industry, it is presumed that the methods of

doing business and advertising channels are similar. Nailtiqgues Cosmetic Corp. f/k/a Dominguez
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and Co., Inc. v. Salon Sciences, Corp., 1997 U.S. Dist. LEXIS 4662, *8 (S.D. Fla. 1997).
Through Petitioner’s extensive promotional efforts and advertising expenditures, Petitioner has
been successful in educating the public to associate the MANGO’S Marks with Mango’s bar and
restaurant services. Exhibit A, § 13. Both Petitioner and Registrant advertise over the Internet,
through social media websites (i.e., on Facebook), and through their respective business
websites. Exhibit E, Registrant’s Resp. to First RFA Nos. 19-21. Moreover, the Board can
presume that the advertising media employed by both Petitioner and Registrant is similar based
on the fact that Petitioner and Registrant (allegedly) both compete in the restaurant industry.
Thus, this factor also weighs heavily in favor of Petitioner and of finding that confusion is likely.

8) Other Probative Facts Support Cancellation of the ‘822 Registration
Registrant’s bad faith is manifest in its knowing and deliberate appropriation of, and

obvious intent to obtain a free ride on, Petitioner’s famous MANGO’S Marks. Polo Fashions,
Inc. v. Magic Trimming, Inc., 603 F. Supp. 13, 19 (S.D. Fla. 1984). In choosing a mark to
identify its restaurant services, Registrant had an infinite choice of possibilities. Before adopting
any mark or investing into a branding strategy, Registrant had an obligation to determine
whether the business name “MANGQ” was available for use in the bar and restaurant industry
and failed to do so. Exhibit E, Registrant’s Resp. to First RFA Nos. 7-11. Consequently,
Registrant selected a mark that is nearly identical to the MANGO’S Marks. Even if Registrant
was unaware of the MANGO’S Marks when it commenced business, it would still be
demonstrating a willful intent through their intentional blindness in adopting Registrant’s Mark.
Frehling Enters., Inc. v. International Select Group, Inc., 192 F. 3d 1330, 1340 (1 1™ Cir. 1999);

Babbit Elecs., Inc. v. Dynascan Corp., 38 F. 3d 1161, 1179 (1 1" Cir. 1994); Sigma Chi
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Fraternity v. Sethscot Collection, 2000 U.S. Dist. LEXIS 6332, at *24 (S.D. Fla. 2000). As
discussed above, Petitioner has been using its MANGO’S Marks since at least as early as 1991.
Further, Petitioner owns federal trademark registrations for the MANGO’S Marks, all of which
are public records. Every trademark registered on the Principal Register is constructive notice to
all of the registrant’s rights. 15 U.S.C. § 1072. Accordingly, this factor weighs in favor of a
finding of a likelihood of confusion.

Based on the foregoing analysis of certain of the DuPont factors, Petitioner has
established the likelihood of confusion between its MANGO'S Marks and Registrant's Mark. As
such, Petitioner respectfully submits that it is entitled to summary jﬁdgment on this issue.

VI. PETITIONER IS ENTITLED TO SUMMARY JUDGMENT THAT
REGISTRANT’S MARK HAS BEEN ABANDONED.

A. TRADEMARK OWNERSHIP RIGHTS ARE AVAILABLE ONLY TO
NATURAL OR JURISTIC "PERSONS."
Section 1127 of the Lanham Act provides that a trademark owner must be either a natural

or juristic person:
The term “person” and any other word or term used to designate the applicant or other
entitled to a benefit or privilege or rendered liable under the provisions of this chapter
includes a juristic person as well as a natural person. The term “juristic person” includes a

firm, corporation, union, association, or other organization capable of suing and being
sued in a court of law.

Similarly, Sections 803.01 and 501.05, respectively, of the Trademark Manual of
Examining Procedure ("TMEP") include provisions as to the nature of trademark applicants and
assignees:

Applicants may be natural persons or juristic persons. Juristic persons include

corporations, partnerships, joint ventures, unions, associations, and other organizations
capable of suing and being sued in a court of law. 15 U.S.C. §1127.
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An assignee, like an applicant, must be a natural or juristic person. See 15 U.S.C. §1127
and TMEP §803.

B. TANGO MANGO, LLC - THE CURRENTLY-IDENTIFIED OWNER OF
THE '822 REGISTRATION - IS NOT A "PERSON" CAPABLE OF
OWNING A TRADEMARK REGISTRATION.

In this matter, the current owner of the '822 Registration - Tango Mango, LL.C - does not
exist and, in fact, has never existed. Petition, §f 12-15. Registrant concedes that the entity
identified as “TANGO MANGO, LLC” does not exist and instead takes the position that the
current owner is the same entity as the original applicant, Tango Mango, Inc.:

The Registrant denies the allegations . . . to the extent they suggest that the entity

identified as Tango Mango, LLC, was not or is not merely an error or mistake in

identifying Tango Mango, Inc. . . .

Answer, | 14. Based on these assertions, Registrant claims that Registrant’s Mark remains
owned by the original registrant - Tango Mango, Inc. - notwithstanding two intervening, invalid
assignments between “TANGO MANGO, LLC,” an entity that admittedly does not legally exist,
and Knightspin, LLC, a third party that Registrant concedes is not part of same commercial
enterprise as Registrant. Answer, § 18.

Registrant would have the Board accept that the references to TANGO MANGO, LLC in
two assignments and throughout the pendency of this action until Petitioner asserted the

abandonment claim were merely an "error or mistake in identifying Tango Mango, Inc." and

presumably should be curable. As discussed below, this position should not be considered
persuasive.
C. THE USE OF "TANGO MANGO, LLC" IN TWO ASSIGNMENT

TRANSACTIONS WITH AN UNRELATED THIRD PARTY IS NOT A
MERE "ERROR OR MISTAKE" THAT CAN BE CURED
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On February 23, 2007, Tango Mango, Inc., a Massachusetts corporation, filed
Application Serial No. 77/114,998 with the USPTO, seeking registration of the mark TANGO
MANGO ("the '998 Application"). On November 6, 2007, the USPTO granted the '822
Registration for TANGO MANGO to Tango Mango, Inc. However, some 6 weeks prior to the
issuance of the '822 Registration, an assignment was executed with respect to the '998
Application (and a second application that is not at issue in this proceeding). On September 24,
2007, the rights to the '998 Application were assigned from "Tango Mango, LLC, a
Massachusetts Limited Liability Company" to Knightspin. This assignment was recorded with
the USPTO on November 8, 2007, two days after the issuance of the '822 Registration.
Therefore, the '822 Registration was issued to Tango Mango, Inc. By Registrant's own
admission, Knightspin and Tango Mango, Inc. "are not the same, single commercial enterprise."
Answer, q 18.

From some time after November 8, 2007 until May 3, 2012, the USPTO records reflected
Knightspin's ownership of the '822 Registration. In fact, when Petitioner initiated this
proceeding in March 2012, Knightspin was the party in the position of the defendant. On May 3,
2012, Knightspin assigned its ownership of the '822 Registration back to "Tango Mango, LLC, a
Massachusetts Limited Liability Company." The assignment, identified as a "Trademark
Assignment Nunc Pro Tunc," purported to make the transfer from Knightspin to "Tango Mango,
LLC" effective September 10, 2010 and was recorded with the USPTO on May 3, 2012. Shortly
thereafter, Tango Mango, LLC was substituted for Knightspin in this proceeding.

At no time between September 24, 2007, when Knightspin received its assignment from

"Tango Mango, LLC, a Massachusetts Limited Liability Company" and May 3, 2012, when
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Knightspin's assignment back to "Tango Mango, LL.C, a Massachusetts Limited Liability
Company" was recorded with the USPTO, did a limited liability company named Mango Tango,
LLC exist, either in the State of Massachusetts or elsewhere. An illustrative chronology of the
ownership of the '822 Registration is attached hereto as Exhibit F.

At no time after having this "meref[] ... error or mistake in identifying Tango Mango, Inc."
brought to its attention has Tango Mango, Inc., the alleged registrant, assignor, and assignee of
the '822 Registration, taken any steps whatsoever to mend this "mere[] ... error or mistake" with
the USPTO:

If there is an error in the recorded assignment document (or other document affecting

title) rather than in the cover sheet, the party responsible for an erroneous document (e.g.,

the assignor) must either draft and record a new document or make corrections to the

original document and re-record it. If an assignor is not available to correct an original
document or execute a new one, the assignee may submit an affidavit in which the
assignee identifies the error and requests correction. The affidavit must be accompanied
by a copy of the originally recorded documents, a cover sheet (see TMEP §503.03(¢)),
and the required fee for each application or registration to be corrected (37 C.F.R. §§2.6
and 3.41). See In re Abacab Int’l Computers Ltd., 21 USPQ2d 1078 (Comm’r Pats.

1987).

TMEP § 503.06(b) ("Typographical Errors in Recorded Assignment Document™).

Based on the two invalid assignments from and to the non-existent “TANGO MANGO,
LLC,” and the resultant loss of goodwill and priority date, Registrant’s Mark is abandoned. This
is not merely a matter of a “misidentification” or a curable defect. Registrant did not simply
identify an applicant that did not exist on the filing date when filing the '998 Application. See
TMEP § 1201.02(c). The ‘822 Registration was not assigned by a “person,” within the meaning
of the Lanham Act. See A & L Laboratories, Inc. v. Bou-Matic LLC, 429 F.3d 775, 780, 77

U.S.P.Q.2d 1248 (8th Cir. 2005) (“Trademark ownership may be assigned, but the assignor may
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transfer only what it owns.”); Money Store v. Harriscorp Finance, Inc., 689 F.2d 666, 675, 216
U.S.P.Q. 11 (7th Cir. 1982) (“An abandoned trademark is not capable of assignment,...”); see
also C.F.M. Distrib. Co. v. Costantine, 2013 TTAB LEXIS 133, *67-68 (TTAB Mar. 20,
2013)(“Repeated and inconsistent transfers of alleged bundles of sticks by constantly realigned
individuals and groups of persons has created total confusion about who, if anyone, was in
charge of this one-time family enterprise.”). “TANGO MANGO, LLC” does not exist as a legal
entity and therefore cannot possibly be using the mark for which registration has been obtained.
Furthermore, Tango Mango, Inc., Knightspin, LLC and “TANGO MANGO, LLC” are not the
same, single commercial enterprise, thus any substitution among them as the alleged proper
owner would be impermissible.” Accordingly, Registrant’s invalid cross-assignments have
caused Registrant’s Mark to lose any significance as an indicator of source and should be
cancelled by the Board.
VIII. CONCLUSION

Based on the foregoing, Petitioner respectfully submits that its Motion for Summary

Judgment should be GRANTED.

2 C.f Argo & Company, Inc. v. Springer, et al, 198 USPQ 626 (TTAB 1978)(the Board found
that the application had been filed by the proper person, i.e., by the commercial enterprise
comprised of the three individuals, and that their misidentification of themselves in the
application as a corporation was a curable defect. The individuals and the non-existent
corporation were found not to be different persons, but the same, single commercial enterprise.).
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Date: October 22, 2013 Respectfully submitted,

FRIEDLAND VINING, P.A.

/s/Jaime Rich Vining

By:

David K. Friedland

Florida Bar No. 833479

Jaime Vining

Florida Bar No. 30932

1500 San Remo Avenue, Suite 200
Coral Gables, Florida 33146

(305) 777-1720 telephone

e-mail: dkf@friedlandvining.com
e-mail: JRV@friedlandvining.com

Counsel for Petitioner Mango’s
Tropical Cafe, LLC f/k/a Mango's
Tropical Cafe, Inc..

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that the foregoing PETITIONER’S MOTION FOR SUMMARY
JUDGMENT AND MEMORANDUM OF LAW IN SUPPORT THEREOF was served upon
the Registrant by delivering true and correct electronic copies of same to Registrant through its

counsel on October 22, 2013 as follows:

Rebecca J. Stempien Coyle
Levy & Grandinetti

P.O. Box 18385
Washington, D.C. 20036
mail@levygrandinetti.com

/s/Jaime Rich Vining
Jaime Rich Vining
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EXHIBIT A



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Mango’s Tropical Cafe, LLC f/k/a Cancellation No.: 92055269
Mango's Tropical Cafe, Inc., Registration No.: 3,328,822
Petitioner, Mark: TANGO MANGO

Registration Date: November 6, 2007
V.

Tango Mango, LLC,
Registrant.

DECLARATION OF JOSHUA WALLACK IN SUPPORT OF
PETITIONER’S MOTION FOR SUMMARY JUDGMENT

I, Joshua Wallack, declare as follows:

1. I am the Chief Operating Officer of Mango’s Tropical Cafe, LLC
("Mango’s") and have been with Mango’s for approximately 12 years. I am over the age
of twenty-one, I am competent to make this Declaration, and the facts set forth in this
Declaration are based upon my personal knowledge and documents maintained by
Mango’s in the ordinary course of business.

2. This Declaration is being submitted in support of Mango’s Motion for
Summary Judgment.

3. Mango’s owns and operates Mango’s Tropical Cafe, a renowned South
Beach restaurant and nightclub which has been in continuous operation for over 20 years.
Mango’s offers a Caribbean atmosphere filled with reggae music, salsa dancing and
gourmet cuisine.

4, In connection with its operation of its restaurant and nightclub, Mango’s
utilizes a family of MANGO’S trademarks (hereinafter the “MANGO’S Marks”),

including the following marks that are the subject of U.S. registrations:

MANGO’S (word mark) | Registration No. 4,190,731 Nightclub  services, in
International  Class  41;
Restaurant and bar services,
in International Class 43




MANGO’S TROPICAL
CAFE (word mark)

Registration No. 4,224,643

Nightclub  services, in
International  Class  41;
Restaurant and bar services,
in International Class 43

Registration No. 3,284,057

Restaurant and bar services,
in International Class 42

Registration No. 3,108,906

Restaurant and bar services,
in International Class 43

Registration No. 3,700,648

Clothing, namely, infant's
and children's underwear
and  bodysuits, t-shirts,
sweatshirts, pants,
sweatpants, shorts, tank-
tops, halter tops, hats,
jackets, shirts and
sleepwear, in International
Class 25

Registration No. 3,512,984

Prepackaged foods, namely,
entrees consisting primarily
of poultry, in International
Class 29; Computer
services, namely, providing
a website featuring
entertainment  information
via a global computer
network, namely, concert

information, nightlife
information, and
entertainment  information
about  music, singing,

dancing, music videos, In
International Class 41




Registration No. 3,649,192 | Metal ~ key  chains, in
International Class 6;
Postcards, greeting cards,
calendars and pens, in
International Class 16;
Towels, in International
Class 24; Bottled drinking
water, in International Class
32; smoker's articles, namely,
cigars, cigar cutters, cigarette
lighters not of precious
metal, and cigar boxes of
non-precious  metal, in
International Class 34

. Mango’s displays the MANGO’S Marks prominently on all business
signage, menus, clothing items, pre-packaged food products, music and other
memorabilia products, a practice Mango’s has followed since commencing operation of
MANGO’S TROPICAL CAFE in 1991.

6. Mango’s also operates the website located at www.mangos.com and

www.mangostropicalcafe.com and has done so since at least 2000. The website

maintained at the address identified by these domain names incorporates Mango’s
longstanding and well-known MANGO’S Marks. True and correct copies of webpages
from Mango’s website are attached as Exhibit 1.

7. As a result of Mango’s extensive and continuous use, the MANGO’S
Marks are extremely strong and have garnered widespread international recognition with
the consuming public.

8. The MANGO’S Marks are recognized by consumers as identifying
Mango’s stellar food and entertainment services.

% From the outset of its opening of MANGO’S TROPICAL CAFE,
Mango’s has continuously expended substantial funds in connection with marketing,

advertising and promoting its services under the MANGO’S Marks in a variety of media,



including without limitation print and electronic media. Moreover, due to the substantial
success of Mango’s restaurant and bar services, Mango’s has received extensive
unsolicited publicity and media coverage of its establishment, including appearances on
nationally broadcast programming, articles in various domestic and international
magazines and newspapers and on tourism websites. A representative sample of articles
is attached as Exhibit 2.

10.  Mango’s live music and continuous choreographed dance shows entertain
over a million people each year and have been televised on ABC, CBS, Travel Channel,
The E! Channel, MTV, the Oxygen Network, ESPN, The Food Network and literally
hundreds of cable stations all over the world.

11.  The fame and notoriety that the MANGO’S Marks have garnered as a
result of their use in connection with Mango’s bar and restaurant is also demonstrated
through its vast celebrity clientele. Celebrity actors, athletes, and other distinguished
professionals who have attended (and hosted) events at Mango’s include Bill Gates, Tom
Brady, Harrison Ford, Steve Jobs, Tom Cruise, Brad Pitt and Madonna.

12.  Indeed, over the past 20 years, Mango’s has become one of South
Florida’s premier dining and nightlife establishments by virtue of its high quality services
and the MANGO’S Marks.

13.  Through Mango’s extensive promotional efforts and advertising
expenditures, Mango’s has been successful in educating the public to associate the
MANGO?’S Marks with Mango’s bar and restaurant services.

14. Mango’s 20 years of uninterrupted use of the MANGO’S Marks has
resulted in tens of millions of dollars in sales and customers. In fact, according to
Restaurant & Industry Magazine, Mango's is the highest grossing independently held
restaurant and nightclub in the United States and also the largest seller of Corona beer in

Florida.



15.  Moreover, Mango’s was recently identified as the No. 10 top grossing
establishment on the “2013 Nightclub & Bar Top 100~ list (by Nightclub & Bar and

Technomic, Inc.). A true and correct copy of the listing is attached as Exhibit 3.

1 declare under penalty of perjury under the laws of the United States and the

State of Florida that the foregoing is true and correct.

DATED: /O(/Z[ / / ;&
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Contact

David Wallack

David Wallack was born on December 1, 1948, in New York City, the middle child of Ian and Florence Wallack. At age seven, the
family moved to Miami Beach, where he grew up with his sisters and cousins roller skating every block of South Beach, hula-
hooping and building castles in the sand.

As a young college student at the University of Miami, David was drawn to the magical confluence of Artists, Holistic Healers, and
Spiritual influences in the heyday of Coconut Grove. He graduated from the University of Miami, with honors, in 1972, and the
University of Miami Law School in 1977; after which he became a member of The Florida Bar. He married his college sweetheart
and had two children, his daughter, Janna, and his son Joshua.

In 1976, while clerking for a law firm representing several $ Florida hospitals, David became interested in his first
entrepreneurial venture. After analyzing a new law defining Adult Congregate Living Facilities, his family committed to
converting two adjoining residential buildings at 900 Ocean Drive, into the first commercially based ACLF, a personal care
residence for elderly people. Opening in 1978, The Eastern Sun was the first facility of its kind in the state of Florida.

The Eastern Sun was ground breaking! David brought back pastel colors, murals and landscaping, infusing vibrant life back into
the business of Homes for the Elderly. The Eastern Sun flourished with New Age Holistic Philosophy, a cleaner diet, stimulating
activities, music, and massage, involving his own family, and the families of the residents, in a celebration of life. The Eastern
Sun was the first in Florida to pioneer Hospice, Hurricane Evacuation of the elderly, and the Signature Eastern Sun Bus, gaily
painted orange and yellow, regularly whisking the residents in their matching orange and yellow T-shirts and sun hats to Hialeah
Race Track, The Japanese Tea House, theatre, opera, fishing expeditions, and adventures beyond their dreams! During this time
of excitement and discovery, David became involved with writing music and recording, fueling many of his future endeavors. His
association with artists, musicians, and Holistic Practitioners in the 1970's made the Eastern Sun ACLF, the most potent force of
change in Miami Beach.

In 1980, David became the first President of the Ocean Drive Property Owners Association. Throughout this decade, he continued
to work with the Elderly, and also to further develop Ocean Drive, along with other Ocean Drive property owners. During his
tenure as President, he worked with the City of Miami Beach to improve Lummus Park, with the addition of the New Coral Wall,
The Serpentine Walkway, and also participated in the widening of the sidewalks on the West side, as well as all Legislative
matters relating to ACLF residences. David advised Barbara Capitman, the matriarch of the Deco District Preservation Movement,
helping to guide her through her trials and tribulations in gaining political acceptance of the Deco Movement in Miami Beach.

After operating the Eastern Sun for twelve years, David's interests were merging with the newly created MXE (mixed use
entertainment) District in Miami Beach.

In October of 1990, he began the delicate process of moving the Eastern Sun residents, along with their staff, to two other
facllities, where many of his innovations were incorporated into a new Vision of Care for the Elderly.

In late 1990, David began to pursue his new dream - converting the residential Eastern Sun Property into a commercial mixed-
use of hotel, retail shops, restaurants and a nightclub named Mango's Tropical Cafe, on Ocean Drive. Both The Eastern Sun
Shoppes, and Mango's Tropical Cafe, opened in March 1991. Though an early concept for Mango's was a laid back Caribbean
Island Rock and Reggae themed Bar, Miami was changing rapidly, as people from Cuba, the Caribbean, and Latin America came
to call Miami home. Mango'sattracted culturally diverse employees and great Latin musicians. The sound of Mango's evolved into
Afro-Latin Jazz, Salsa, Merengue, and a Brazilian Explosion,! Employees jumped on the bar to dance, and the customers came
pouring in.! Soon the staff, many of whom were artists themselves, helped to establish the rich sensual Latin essence and
exciting shows that you see at Mango's Tropical Cafe every day and every night.

In the 1990, David went on to become Vice-Chairman of the New Ocean Drive Association, with Tony Goldman as Chairman. This
Association has been active in city business, in keeping with the historical, architectural, and tourist elements that enhance the
image and popularity of South Beach. David maintains a public presence in all legislative matters affecting Tourism and
Hospitality in South Beach, and the continued success of the Nightlife Industry.

In 1998, David partnered with his friend Ross Power, an internationally recognized metal sculptor, who worked out of a
cavernous old warehouse in what was then, the very derelict Miami Design District. David loved the place, and kept seeing it as
more than just a series of artists' studios. He envisioned a restaurant, nightclub, cinema, and recording studio, and a cutting
edge venue for performance art. The aptly named Power Studios opened to the public in 2000 with the Poets Cafe, a gourmet
dining room/art gallery, three performance stages, the IANI 32 Track Digital Recording Studio, and a star light movie theatre on
the roof top. Power Studios is now used exclusively for private projects, and a re-opening of the nightclub is planned for 2009.

David also takes great pride in his son Joshua, who went from calling the Bingo numbers at The Eastern Sun as a child, to
managing the floor in Mango's as it grew into a sensation. Today Joshua is the CEO of his own company, CR Media. David, a
partner in CR Media, helped develop a multi year, world-wide deal with The Hertz Corporation and Viacom's Nickelodeon, for the
distribution of a Portable Media Player, pre-loaded with 50 hours of Nickelodeon movies and shows, for families renting Hertz
vehicles. The Nick on the Go video players are already in 43 airports throughout the United States from coast to coast with
international expansion planned throughout the world.

In addition, David and Joshua have also partnered in the retail frozen food business with Mango's Tropical Cafe branded Mambo
Chicken Wings. Mango's wings are now in all South Florida Publix grocery stores from Palm Beach to Key West, as well as in
ShopRite and A&P supermarkets in New York, New Jersey, Connecticut and Pennsylvania.

David and Joshua Wallack, father and son, continue their enthusiastic legacy of imaginative innovation.
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Celebrate your
Birthday

We can help you plan
the perfect Birthday
Bash

Ultimate
Bachelorette Party
Soiree Mango's
Style !

A night she will never
forget...

The Mojito Room
d Experience the charm
of a "Night in Havana"

The Vodou Room
This is our most
"Sensual Hideaway"
Private Party Room !

Our newest

"Club within a Club"
The Mermaid Bar in
The Jungle Room

Mango's features one
of the longest running
"Cabaret”shows in
the country!

Mango’s is the Party!
This year you'll want to entertaln your guests in one of Mango’s unique
Private Party Rooms, where you can choose the perfect atmosphere, music,
food and drink, entertalnment, and still be just steps away from the world
famous Mango’s Main Bar Dance Show.

The exciting Mango’s Dancers, continue to entertaln over a milllon people
each year and have been televised on ABC, CBS, Travel Channel, The E
Channel, MTV, the Oxygen Channel, ESPN, The Food Network and literally
hundreds of cable stations all over the world!

We can accommodate your party of two - 800 guests for a lunch banquet, a
sit down dinner or buffet extravaganza. Would you llke Salsa lessons for
your party? No problem at Mango’s!

Our Private Party Director and our Executive Chef will asslist you in planning
your most exclting party!

Book your next Event with Us !
Mango's Tropical Cafe, now In Its 21th fabulous year, has
hosted thousands of private parties for indlviduals, famllles,
offices, as well as celebrity functions and special events for
large multinational corporations. Motorola, Bank of America,
Microsoft, Lan Chile, Royal Caribbean Cruise Line, American
Express, and Fox Television, are just some of the
corporations that have chosen Mango's Tropical Cafe to
celebrate. Our entertainment is paramount! Our live bands
and choreographed dance shows are continuous throughout
the entire club, both daytime and all night long.

s wm wE ws
wa ows we we s

Mango's means "Entertainment”! Our live

music and continuous choreographed
 dance shows will provide a memorable,
.: fun-filled evening. We look forward to the
= opportunity of assisting in the planning
¥ and hosting of your next event.

Team Building - Salsa at
Mangos!

Your team can dance

as a group, in pairs,
rotating dance partners

or competing for best pair.
Read more...

Treat your guests to
fabulous

MTC000007



"Havana Nights

Casino Party"

at Mango's Troplcal

Cafe's VIP Mojito

Room
Testimonials !

Linda Berninghaus- Tampa, FL

We had such a great time at the party you set up for
us at Mangos, you are the best! Lyle and | want to
thank you for doing such an incredible job setting up
our group event at Mangos. | appreciate all of your
prompt follow up and suggestions leading up to our
special post wedding day celebration. With me living
out of the area, you made everything so easy for me
so that | had nothing to worry about. You were such
a pleasure to deal with, you were always so
professional, and you made us feel important from
the first time we spoke to the night of our event. And
even during our party, you were right there to make
sure everything was going well.

WELEE

Contact Us:

Please contact Felix Vega at

305.673.4422

for more information

or just complete this form
and click to send!
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Mango's to open in Orlando

Orlando Sentinel, Tourism & Travel — Dec 23 -Mango's Tropical Cafe, an entertainment venue on South Beach in Miami, has announced
plans to build a second location on Orlando's International Drive

The restaurant/nightclub plans to build on a nearly 3-acre site at 8102 International Drive, south of Sand Lake Road and across from

the Wyndham Orlando Resort.

At its Miami location, Mango's features live bands and nonstop, "extravagantly produced" performances on its stage. On its website, the Miami
cafe promises a nightly dinner show with Vegas-style showgirls, as well as a tribute to the "King of Pop”, the late Michael Jackson, multiple
times per night

The company said its chief operating officer, Joshua Wallack, will relocate from Miami Beach to Central Florida to oversee the new facility.
“Mango's Orlando will become the largest must-see nightlife-entertainment destination in Central Florida, with amazing shows, atmosphere
and late-night dining," Wallack said.

The company said the project will generate as many as 300 jobs.

Mango’s Tropical Cafe coming to I-Drive

Orlando Business Journal, The Buzz— Dec 18 -
Mango's Tropical Cafe, a Miami-based nightclub and
restaurant, is slated to open an International Drive
location by third quarter 2014.

The entertainment venue will occupy an existing two-
story, 49,000-square-foot building across from the
Wyndham Orlando Resort and future I-Drive Live and
1-Shops developments.

“Mange’s Orlando will become the largest, must-see
nightlife entertainment destination in Central Florida
with amazing shows, atmosphere, and late night
dining. An epic venue such as this will elevate
Orlando’s rankings among popular convention
destinations and influence major convention bookers
to actually choose Orlando over other competing
markets,” said Mango's COO Joshua Wallack, in a
prepared statement.

Once fully operational, the venue is expected to
create 300 new jobs, as well as opportunities for local
entertainers, bands and shows.

MTC000010



CBRE Inc. represented Mango's in the deal.
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Orlando Business Journal, The Buzz— Dec 20 - It
was a week full of interesting theme park-related
business announcements, openings and
honors/celebrations.

In addition, some attractions like Ripley's Believe It
Or Not! took a fun spin with the Mayan-predicted
apocalypse.

That said, here you go ...

* Reportedly SeaWorld, and all its creatures,wants
to go public.

« Downtown Disney gets a new bowling alley in
Splitsville.

« Universal Studios makes top Facebook check-ins
list.

» SeaWorld partners with Franklin & Friends to
bring extra cuteness to its parks.

« Orlando takes No. 3 spot on Travelocity’s list of
top New Year's Eve destinations in the U.S

« Hyatt Regency Grand Cypress' Paul Tang wins
CFHLA’s Lodging Member of the Year.

« Ripley's Believe it Or Not! will give free admission
to guests, but only if the world ends.

« Orlando hotelier Harris Rosen donates $1M to
Give Kids the World.

« Mango’s Tropical Cafe announces an Orlando
location by 2014.

HRAHRKAN Rk E kR LA

Mango's Tropical Cafe Plans New 'Mango's
Orlando' Venue on International Drive

Nightclub & Bar — Dec 21 — Slated to open third
quarter 2014, Mango’s Tropical Café of Miami's
South Beach plans to open a second entertainment
venue on Orlando’s International Drive. The Mango’s
Tropical Café in Miami is a premier attraction in
Florida and one of the top restaurant/nightclubs in the
U.S. for more than 20 years. The newly acquired
Orlando site sits at the main Interstate 4 interchange
for the Convention Center District and International
Drive.

"The Orlando market has already started another
renaissance,” said David Wallack, Mango's Founder
& President, ‘Between Disney, Universal, Sea World
and I-Drive, there are literally billions of dollars of
new development and attractions going up
everywhere. Mango's is a natural fit for this market,

ATATATNAZA

e

South Beach nightclub Mango's to open Central
Florida location

South Florida Business Journal — Dec 21 — One of
South Beach’s most popular entertainment venues will
open a second location on Orlando's International Drive.

Mango's Tropical Cafe, a restaurant/nightclub venue, is
slated to open in the third quarter of 2014, according to
a news release. The newly acquired Orlando site sits at
the main Interstate 4 interchange, between the
Convention Center District and International Drive.

Founder and President David Wallack said the new
Mango's would bring up to 300 new jobs to the region. It
will be on 2.9-acre sat 8102 International Drive, in a two-
story, 49,000-square-foot building that formerly housed
TGI Friday's and Bargain World retail store.

Mango's has been at the center of Ocean Drive since
1991. The venue, run by Wallack and his son,
showcases international talent, including live bands,
dinner and extravagantly produced shows every night.

"We are very fortunate to have such a dynamic
opportunity in Orlando,” said COO , who
will relocate from Miami Beach to directly oversee the
new facility. “Mango’s Orlando will become the largest,
must-see nightlife entertainment destination in Central
Florida, with amazing shows, atmosphere and late-night
dining. An epic venue such as this will elevate Orlando’s
rankings among popular convention destinations and
influence major convention bookers to actually choose
Orlando over other competing markets.”

Mango’s opening in Orlando
Miami Herald — Dec 18

MTC000011




and we have an incredible location. We look forward
to serving millions of happy guests.”

o
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"We are very fortunate to have such a dynamic | ey = ¢
opportunity in Orlando,” said Mango’s COO Joshua ' ’"F 'ﬂﬂﬁﬁg ¥ 'H{J"'
Wallack, who will re-locate from Miami Beach to ad 2 o,
Central Florida to directly oversee the new facility. B
"Mango's Orlando will become the largest, must-see
nightlife entertainment destination in Central Florida
with amazing shows, atmosphere, and late night
dining. An epic venue such as this will elevate
Orlando’s rankings among popular convention
destinations and influence major convention bookers
to actually choose Orlando over other competing
markets.”

One of South Beach's liveliest clubs is heading to
Orlando.

Mango's Tropical Cafe, where bartop dancers routinely
draw a crowd on Ocean Drive, plans to open the new
location on Orando's International Drive at the end of
Just as in Miami's South Beach, Mango's Orlando is 2014.

expected to become a targeted tourist destination for
Central Florida. The 2.9-acre site is situated at 8102
International Drive, at the entrance to the Orange
County Convention Center district. The convention
center is the second largest in the U.S. with 2.1
million square feet of exhibition space. The existing
two-story, 49,000-square-foot building, a former TGI
Fridays concept and Bargain World retail store, will
undergo extensive renovations.

Joshua Wallack says the destination will also bring up
to 300 new jobs to the region.

“Mango’s is a natural fit for this market, and we have an
incredible location,” Mango’s owner David Wallack said
in a press release. "We look forward to serving millions

of happy guests.”

Mango's paid $10.4 million for the three-acre site at
8102 International Drive, a two-story complex that
currently houses a T.G.l.Friday's and a retail outlet, said
a spokeswoman for CBRE, which brokered the deal.

“Simply said, this is one of the best buildings for an

entertainment venue in Florida,” said CBRE Vice 1

President Bobby Palta, who provided site selection Ut

and buyer representation services to Mango's.

“Because of its highly-accessible, central location for L | E—

the one miillion tourists that visit Orlando each week, ‘ || .
| 2

o i

the Convention Center district on International Drive f
did not see dramatic declines in property value during g
the recession and is setting record acquisition prices
over the past 24 months. However, the diversity of S, [
entertainment options has contracted in recent years ]
due to strategy changes by theme parks as well as t& 18
the recession. Mango’s Orlando fills that void, adds 1
some spice and will help revive the nightlife scene for i
visitors and residents here in Central Florida.”

Q mounst,
e
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For more information, please call our office at Miami Beach's Mango’s Tropical Cafe expanding
305.673.4422 or complete the form below. with Oriando location

The Real Deal SFL — Dec 19 —Mango's Tropical Cafe
in Miami Beach is expanding to Orlando’s International

Mame & Drive, according to CBRE.The company, whose flagship
is located in South Beach, has acquired a 2.9-acre site
e at 8102 International Drive at the entrance to the Orange

County Convention Center district. CBRE's Bobby Palta
provided site selection and buyer representation
services to Mango's. Mango's COO Joshua Wallack will
be relocating to Orlando to oversee the new facility. "The
Orfando market has already started another
renaissance,” Wallack said. “Mango’s is a natural fit for
R=quest Form this market.
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IMPORTED

CORONA ....ccovnvvennancas Ceeeseseessensasssseasaastestoes
CORONA LIGHT ....cvcvancacacsnes Shesssasecrssransonserarns
DOS EQUIS AMBER

DOS EQUIS LAGER .....

MODELO ESPECIAL

MODELO NEGRA

PACIFICO ...vvvvuns .

(AR AN RN N RN

SANGRIA
W MANGO’S ORIGINAL RED SANGRIA e s
A& pircHER $39.50 Giass $11.50 AN

MTC000014




FRESH SQUEEZED LEMONADE
(risp & refreshing! .. — b g

VIRGIN DAIQUIRI

Mango, Strowberry, Lime, Banana, Peach, Wild Berry & Pifio Coloda veee 6.75
SNAPPLE ICED TEA

Peach, Raspherry, Lemon & Diet Lemon 3.97
PINK ELEPHANT

Frozen Shawberry, Banona & Grenodine Sssavecss: 6.75 ]
SUNSET ON THE BEACH

Pineapple juice, Ginger Ale & Grenodine avisonansii 397
CITRUS COOLER

Oronge juice, Grapefruit Juice & Club Sodo 3.97
JUICES

Mango & Peach FERE - reses 3,97
A RED BULL . . rereessensassansesnes 4.96

RedBell BULL SUGAR FREE sesnnenes . 4.96

A 17% Yokstry Geatuiy, 10¢ for MSHC a1 s odded 1o your heck It s o 10 fp or goad service and etertoimment, An ool
Bl Vs Ui At ool s gl o el g |

e ———— S

Photo Galleries Parties & Events Entertainment Food & Drinks Mango's TV Shopping About Mango's

Last Weekend Corporate Events M Jackson Show Food Menu Videos Store About Us
The Girls Birthday Parties : Appetizers Women Fine Art
The Guys Bachelorette \L,as:i): g:r?r?:;issn